
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO: PFA/KZN/473/KM 

In the complaint between: 

 

P. NAICKER  Complainant 
 

and  

 

THE ORION MONEY PURCHASE PENSION FUND (SA) Respondent 
 
 
  
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

 

1. This is a complaint lodged with the Pension Funds Adjudicator in terms of 

section 30A(3) of the Pension Funds Act 24 of 1956 (“the Act”).  The complaint 

relates to the misrepresentation made by the respondent fund to the 

complainant regarding the amount of her withdrawal benefit, more particularly 

the diminution in her benefit on withdrawal from the fund by approximately     

R10 000,00 compared to the amount she had been advised was her due in the 

month that she resigned from her employment. 

 

2. The complainant is Pushpagandhi Naicker, a former member of the respondent 

fund.  

 

3. The respondent is the Orion Money Purchase Fund (SA), a defined contribution 

pension fund duly registered under the Act (hereafter referred to as “the fund”). 
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4. The complainant acts on her own behalf, while the fund is represented by Old 

Mutual Employee Benefits.  

 

5. An investigation under my supervision was conducted by my assistant 

adjudicator, Karin MacKenzie. No hearing was held in this matter and in 

determining it I have accordingly relied exclusively on the documentary 

evidence and written submissions obtained during the course of our 

investigation. 

 

6. The complainant worked for ET Security Systems from September 1986 until 

February 2000. She joined the respondent fund on 1 August 1988. Because 

she had been a member of the fund for over ten years she was entitled by 

virtue of the rules of the fund to a full vesting of the employer’s contributions in 

addition to her own contributions, in other words her full member’s portion or 

share. This is not disputed by the fund. 

 

7. In August 1999 she received a benefit statement from the fund which indicated 

that her withdrawal benefit amounted to R91 206,65. On 15 February 2000 she 

requested the broker who was the intermediary between the employer and the 

fund, a Mr Rob Knox, to give her an indication of the value of her withdrawal 

benefit as at February 2000. She was advised that the amount standing to her 

credit as at 1 March 2000 was R99 210,56. This amount could only be 

preserved in full if she transferred it into the Protector Preservation Fund. She 

accordingly filled out the necessary forms to ensure transfer of her benefit into 

the preservation fund. 

 

8. She was therefore somewhat disturbed to learn in July 2000 that an amount of 

only R88 865,94 had been transferred into the preservation fund in respect of 

her benefit. To make matters worse, this only became apparent after numerous 

attempts on her part had been made to find out what progress had been made 

with reference to the processing of her withdrawal benefit. 
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9. Prior to lodging her claim with this tribunal the complainant, as she is required 

to do, gave the fund the necessary written notice of her complaint. In response 

to this she received a reply from the fund explaining the discrepancy in the 

amount of her benefit as follows: 

 
Due to a coding error the fund value for the participating employer as at August 1999 

was overstated, which inflated all the members individual shares. The error was located 

and the required reconciliation and correction was performed which resulted in all the 

members shares reducing accordingly. 

 

10. The complainant was not satisfied with this response and has now approached 

this tribunal seeking an order that the respondent pay her the difference of     

R10 344,62 plus interest from March 2000 until 14 July 2000. 

 

11. The response from the fund proceeds along the same lines as its response to 

the complainant prior to the institution of this complaint. According to the fund the 

complainant has received the benefit to which she was entitled under the rules of 

the fund pursuant to her resignation. It admits that a misrepresentation was 

made to her concerning the amount of her benefit, and that this 

misrepresentation occurred pursuant to a coding error in the fund’s system. The 

problem was detected in April 2000, and it was discovered to have begun in May 

1999. It was rectified in May 2000. This means that any benefit statements over 

that period, including the one sent to the complainant in December 1999, were 

overstated by a significant sum.  

 

12. The fund pertinently points out that what appears to be at issue is not whether 

the complainant obtained her correct benefit under the rules (which it claims she 

did) but whether she is entitled to payment in the amount that the fund 

erroneously advised her was her due. In this regard the fund alleges that the 

complainant’s resignation from her employment (on which event termination of 

her membership of the fund was predicated) was occasioned by personal 

reasons, and occurred before she had inquired about the value of her benefit. 
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The argument is then that there could have been no prejudice occasioned by the 

representation. Absent any prejudice and the complainant has failed to lay a 

legal basis for her claim. 

 

13. It seems to me that there are two possible causes of action on which the 

complainant could base her complaint. Firstly there are the ordinary principles of 

delictual misrepresentation and secondly the maladministration referred to in the 

Act. To succeed with damages for a delictual misrepresentation the complainant 

must prove that there has been a misrepresentation as a result of which she has 

acted to her prejudice. It flows from this that the remedy is to put the complainant 

in the position she would have occupied had the misrepresentation not been 

made. There is no basis in law for putting the complainant in the position she 

would have been in had the misrepresentation been true.  The position is the 

same for maladministration, which requires that an act or omission by the fund 

cause prejudice to the complainant. Once again the requirement of prejudice is 

stated, and the measure of damage follows ordinary delictual principles: the 

complainant must show a loss she has sustained that she would not have 

suffered had there been no misrepresentation. Looked at in this way it becomes 

clear that the “forfeiture” of R10 000 to which she was never entitled in the first 

place cannot be categorised as a “loss”. Something more has to be present, and 

that is an actual loss occasioned by the mistaken belief induced in her.  

 

14. In this regard it would seem that there was a possibility of a loss occasioned by a 

premature decision to resign based on an inflated pension value. However, the 

fund has annexed to its response a copy of the complainant’s letter of 

resignation, which reads as follows: 

 
25 January 2000 

Dear Logan 

 

It is with a heavy heart that I have decided to resign from ET after being here for 13 and 

half years.  I am leaving for personal reasons.  I take this opportunity to thank both 
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yourself and Greg Finch for having employed me in your company all those years ago.  It 

was a pleasure being part of the ET family. 

 

I would also like to wish all the many friends I have made at ET all the very best for the 

future. 

 

Once again thank you and here’s wishing you continued success in the company. 

 

Yours sincerely 

 
 
 

P NAICKER (VENO) 
 

PS   my last working day will be the 25 February 2000. 
 

 

15. It is notable that this letter is date 25 January 2000. However, it was not until 15 

February that the complainant made enquiries through her broker, Mr Robert 

Knox, regarding the value of her withdrawal benefit. It seems clear from this that 

her resignation was prompted primarily by personal or work issues, and the 

question of her pension entitlement was a matter ancillary to that. The 

complainant has made out no case to suggest that had she been appraised of 

the true state of affairs regarding the value of her pension at the time of her 

intended withdrawal she would have changed her mind and continued in her 

current employment. The closest she comes to this is at the end of her complaint 

where she states: 

 
I feel that the Pension Fund did not give me correct and proper information at February, 

which may have resulted in me making a wrong decision. 

 

16. It is clear that the decision, right or wrong, had been made prior to the 

misrepresentation being made in February. Moreover, although the fund had 

made an earlier misrepresentation in December of the previous year on the 

benefit statement for August, I am not persuaded that this was ever a factor in 
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the complainant’s decision to leave her employment, and hence the fund. Nor 

has she adduced any reasons to suggest that this was so. 

 

17. A further factor that makes it unlikely that she would have remained in 

employment had she been aware of the true value of her benefit is the nature of 

the fund. Given that it was a defined benefit fund and that she had survived the 

vesting period for employer’s contributions, there was no immediate prejudice to 

the value of a withdrawal benefit at the time that she resigned. 

 

18. I am accordingly unable to find that the complainant has proved any prejudice (in 

a legal sense) as a result of the misrepresentation. 

 

19. As regards the claim for interest from the time of exiting the fund to the time the 

benefit was paid into the preservation fund, my office received the following 

response from the fund administrators in answer to that question: 

 
Please be advised that we received the claim form on the 29/2/2000, and finally 

processed the claim on the 30/6/2000. During this time the benefit earned interest, our 

interim bonus rate at that time was 9%. All our benefits earn interest up to actual date of 

processing. 

 

20. The fund was also asked to show that the complainant had received her correct 

benefit under the rules. It appears that the withdrawal rules under which the 

complainant qualified were general rule A6.1.1.2 read with special rule 7. 

 

21. Rule A.6.1.1.2 reads as follows: 

 
RULE A.6.:  WITHDRAWAL FROM SERVICES NOT DUE TO RETRENCHMENT OR 
DISABLEMENT 

 

A.6.1. AMOUNT PAYABLE 

 

  If the MEMBER withdraws from the PARTICIPATING EMPLOYER’S service for reasons  

other than retrenchment or disablement, all contributions due in respect of him in terms  
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of Rule 3.1. will cease.  The specific benefit that becomes payable to a MEMBER, shall 

be stipulated in the Special Rules.  The amount payable to him will be equal to 

 

A.6.1.1.  The sum of 

 

A.6.1.1.1. the MEMBER’S PAST PERIOD GUARANTEED 

CREDITS, adjusted in respect of FUND INTEREST, and 

 

    A.6.1.1.2 an amount equal to 

 

A.6.1.1.2.1. the MEMBER’S CURRENT 

GUARANTEED CREDITS plus 

ACCRUED INTEREST 

 

      PLUS 

   

A.6.1.1.2.2. a percentage (as stipulated in the 

Special Rules), if any, of the amount in 

Rule A.6.1.1.2.1, determined on the 

basis outlined in the Special Rules 

 

    Subject to a maximum of the MEMBER’S WITHDRAWAL  

GUARANTEED CREDITS. 

 

22. Rule 7 of the special rules states: 

 
7. Enhanced benefit on withdrawal 

in Rule A.6.1.1.2.2. calculated 

as 

- a % in the first applicable 

 year to 20.00 20.00 20.00 20.00 20.00 

 

  - and a % per annum thereafter 

equal to 10.00 10.00 10.00 10.00 10.00 
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- for each completed year of 

 service with the PARTICIPA- 

 TING EMPLOYEER (E) or mem- 

 bership of the FUND (F) or 

 PENSIONABLE SERVICE (P) E E E E E 

 

- payable if (E), (F) or (P), 

 as the case may be, exceeds 

 a qualifying period (in 

 completed years) of 01 01 01 01 01 

 

- and including (I) or exclu- 

 ding (E) the qualifying 

 period when calculating the 

 enhanced benefit E E E E E 

 

- subject to a maximum % 

 (provided it does not  

 exceed the MEMBER’S WITH- 

 DRAWAL GUARANTEED 

 CREDITS) of 800.00 800.00 800.00 800.00 800.00  

 

   NOTE:  The percentages above are for 

   Complete years. For incomplete years, 

   a proportionate % is applicable 

 

23. The effect of this is that a member is entitled on withdrawal to a return of his own 

contributions together with fund interest. The employer’s contributions vest over 

a period of ten years. Since the complainant in the present case had been 

employed for more than ten years she received her full member’s portion. 

 

24. The fund further provided a breakdown of the benefit received by the 

complainant in this matter. This was computed as follows: 
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Total employee contributions      R34 105.45 

Total employer contributions        25 878.41 

Add back non-vested portion        13 799.89 

Plus interest (fund rate of return) to date of processing      15 082.19 

TOTAL BENEFIT         88 865.94 

 

25. This is the amount that was transferred on behalf of the complainant into the 

preservation fund and I am therefore satisfied that the complainant received her 

correct entitlement under the rules of the fund. As indicated above I do not 

believe that she has made a case for relief arising out of the misrepresentation 

made to her concerning the value of her withdrawal benefit.  

 

26. I do, however, feel that the conduct of the fund in this matter has been 

remarkably incompetent.  It has demonstrated a cavalier attitude towards the 

rights of its members, particularly with regard to timeous and accurate 

information.  The history of this matter speaks for itself. In May 1999 a “coding 

error” apparently crept into the accounting system, causing inflated values on all 

member’s portions that included employer contributions. This error continued 

undetected for a whole eleven months, and erroneous benefit statements were 

therefore sent out to certain members in December 1999, including the 

complainant. This state of affairs was compounded in February of the following 

year when the complainant asked for a benefit value pursuant to her resignation 

and the error was perpetuated. 

 

27. What seems to have exacerbated the situation even further is that there followed 

an inexplicable four month delay in processing the transfer during which time the 

complainant’s attempts to find out what had become of her pension fell on deaf 

ears. Eventually she was advised in July 2000 that her benefit had been 

transferred to the preservation fund, and was advised of the amount transferred 

(some R10 000 less than previously advised). Through this entire process there 

seems to have been little in the way of apology from the fund, or 

acknowledgment of the distress it was causing the complainant. In my opinion 
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therefore the fund’s rather incalcitrant attitude in this matter is what has 

prompted this complaint. Although the response filed is essentially the same as 

the reply to the complainant’s initial complaint, the complainant has 

understandably become suspicious of any assertions made by the fund, and is 

seeking external confirmation of those facts. I cannot say that I blame her in the 

circumstances. 

 

28. In view of the facts outlined above I am of the opinion that this is one of those 

cases where an inconvenience award is warranted. Having arrived at this 

conclusion, I do wish to add that the co-operation received from the fund and the 

fund administrators subsequent to the lodging of the complaint has been 

commendable, and I particularly appreciate the efficient responses to requests 

for information made by this office in the week leading up to the finalisation of 

this determination. The order I make is therefore as follows: 

 

28.1 The complaint is dismissed. 

28.2 The respondent is directed to pay the complainant an  

amount of R500,00 for inconvenience caused by its conduct  

to the complainant. 

 

 

 

 

 

Dated at Cape Town this 11th day of October 2001. 

 

 

____________________________________ 

JOHN MURPHY 
Pension Funds Adjudicator 
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